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1. Introduction

In recent years, there have been a muiltitude of ADA accessibility lawsuits filed
against businesses for alleged violations of the Americans With Disabilities Act of
1990, and corresponding California law consisting of the Unruh Civil Rights Act
(Civil Code § 51 et seq.), the Disabled Persons Act (Civil Code § 54 et seq.), and
the building standards set forth in Title 24 of the California Code of Regulations.
Typically, the alleged violations involve lack of handicapped parking and
inaccessible restrooms at businesses such as restaurants, motels, retail stores,
and office buildings. Under California law, violators of these standards may be
found liable for up to three times the amount of actual damages, but not less than
$4,000, plus attorney's fees and costs, even if the violation is seemingly trivial.

Conflicting access standards under California and federal laws, a lack of
continuing education for building inspectors and architects, and inconsistent
interpretations of state law have made compliance with disability-access
standards in California difficult. The business community has long complained of
disability-access lawsuits filed by plaintiffs more interested in monetary gain than
in promoting access for individuals with disabilities.

Typical strategies and trends used by plaintiff's lawyers, e.g. representing token
plaintiffs; using field inspectors/consultants; suing businesses along an entire
street; sending settlement demand letters before filing a lawsuit; drafting
complaints either to intentionally trigger insurance coverage vs. no insurance;
filing in federal court vs. state unlimited jurisdiction court vs. state limited

jurisdiction court.
Are these frivolous lawsuits? Are the plaintiffs vexatious litigants?

What can be done to decrease unwarranted disability-access litigation that does
not advance disability access and increasing equal access for individuals with
disabilities?
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2. Federal and State Laws

A. Americans With Disabilities Act of 1990 (42 U.S.C. § 12101 et seq.)

Title lll of the ADA prohibits discrimination based on disability in the
full and equal enjoyment of the goods, services, facilities, privileges,
advantages, or accommodations of any place of public
accommodation by any person who owns, leases (or leases to) or
operates a place of public accommodation. [42 U.S.C. §
12182(a)].

Congress adopted two distinct standards for regulating building
accessibility:

1) Requires removal of architectural barriers in facilities existing
before January 26, 1993 where such removal is "readily
achievable”, meaning easily accomplishable and able to be
carried out without much difficulty or expense.

[42 U.S.C. §§ 12181(9),12182(b)(2)(A)(iv)].

2) Facilities newly built or altered after January 26, 1993 must be
“readily accessible ...and usable," and must comply with
extensive and detailed regulations, amounting to a federal
building code, known as the ADA Accessibility Guidelines.

[42 U.S.C. § 12183(a); 28 C.F.R. § 36, appendix A (2007)].

The ADA provides for private enforcement actions by individuals as
well as by advocacy organizations representing such individuals. In
those actions the plaintiffs can only seek injunctive relief to have
the violation remedied. [42 U.S.C.S. §§ 12188(a)(1)]. The
Department of Justice can also bring an enforcement action and
seek compensatory damages for victims and civil penalties in
addition to injunctive relief.

In addition, the prevailing party is entitled to recover reasonable
attorney's fees. [42 U.S.C. § 12205]. However, cases have held
that a prevailing defendant will only be allowed attorneys' fees if the
defendant proves that the plaintiff's suit was frivolous, unreasonable,
or without foundation. (Summers v A. Teichert & Son (1997) 127
F.3d 1150; Adkins v Briggs & Stratton Corp. (1998) 159 F.3d 306;
Bruce v. City of Gainesville (1999) 177 F.3d 949; Brown v Lucky
Stores, Inc. (2001) 246 F.3d 1182.)
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B. California Unruh Civil Rights Act (Civil Code § 51 et seq.)

California has more demanding accessibility standards than the
federal government.

The Unruh Civil Rights Act prohibits discrimination based on
disability with respect to "accommodations, advantages, facilities,
privileges, or services in all business establishments of every kind
whatsoever," and which incorporates the ADA, making ADA
violations also violations of this act.

Plaintiff must plead and prove intentional discrimination in public
accommodations.

Authorizes recovery of statutory damages of $4,000 per violation
[Civil Code § 52(a)] and punitive damages [Civil Code § 52(b)(1)].

Plaintiff also entitled to reasonable attorney's fees. [Civil Code
§52(a)(3)]. Note that while § 52 of the Unruh Act does expressly
provide for attorneys' fees for the plaintiff, it does not provide for
attorneys' fees for the defendant, nor does it frame the attorneys'
fees issue in terms of the "prevailing party" language.

C. California Disabled Persons Act (Civil Code §§ 54-55.2)

The Disabled Persons Act (DPA) guarantees to persons with
disabilities "the same right as the general public to the full and free
use of the streets, highways, sidewalks, walkways, public buildings,
medical facilities, ... public facilities, and other public places" and
also incorporates the ADA, making ADA violations also violations of
this act.

Plaintiff does not need to prove intentional discrimination.

Authorizes statutory damages of $1,000 per violation and injunctive
relief. [Civil Code §§ 54.3, 55]. No punitive damages.

Prevailing party entitled to reasonable attorney's fees. [Civil Code
§§ 54.3, 55].

Due to differences in statutory penalties, plaintiff must elect between
seeking damages under § 52 or 54.3 for the same act or failure to
act. [Civil Code § 54.3(c)].
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D. California Building Standards Code (Title 24 of Code of Regulations)

All buildings constructed or altered after July 1, 1970 must comply
with standards governing the physical accessibility of public
accommodations. A violation of these standards, as set forth in Title
24, constitutes a violation of both the Unruh Civil Rights Act and the
Disabled Persons Act.

E. Senate Bill 1608 (Newly-enacted California Legislation, effective
1/1/2009, adding inter alia, Civil Code §§ 55.3, 55.51, 55.55 and
amending Business & Professions Code § 5600 and Health &
Safety Code § 18949.29)

http:/lwww.leginfo.ca.gov/pub/07-08/bill/sen/sb_1601-1650/sb 1608 bill 20080928 chaptered.pdf

Highlights of Senate Bill 1608:

* Requires licensed architects and building inspectors to complete
specified hours of continuing education coursework in disability
access requirements. [Bus. & Prof. Code § 5600 and Health &
Safety Code § 18949.29]

- Establishes a new independent 19-member California
Commission on Disability Access by May 1, 2009, which will
conduct studies and make reports to the Legislature on disability
access throughout the state. [Govt. Code §8299, ef seq.]

* Enacts the Construction-Related Accessibility Standards
Compliance Act [Civil Code §55.51, et seq.] to provide for the
inspection of sites by Certified Access Specialist (CASp). Requires
every local building department, commencing July 1, 2010, to have a
Certified Access Specialist (CASp) to review and approve a
business’ plan for a building permit in order to minimize the
inadvertent approval of a non-access compliant project. After the
CASp determines that a business meets applicable construction-
related accessibility standards and issues a report of that
determination, the business is permitted to display a CASp-issued
numbered, watermarked “Disability Access Certificate.” The current
CASp list published by the State Architect can be found at
https://www.apps.dgs.ca.gov/casp/casp _certified list.aspx. Note
that a CA Sp inspection and report does not bind the court and does
not affect the court’s ultimate authority to make findings of fact and
law. Nor does the CASp inspection and report prevent recovery of

886801.5 4 February 6, 2009



3.
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damages by a person with a disability who is personally or actually
deterred from accessing a place of public accommodation because
of an access violation.

* Requires a court, upon application by a “qualified defendant"
(business owner who obtained a determination of compliance from a
CASp) to issue a 90-day stay of the accessibility claim, and to
schedule a mandatory early evaluation conference at which both
parties must appear in person. Note that this stay and early
evaluation conference procedure is not a "right-to-cure" period nor is
it a "safe harbor”.

* Requires a plaintiff's attorney to provide a written advisory with
each demand for money letter or complaint for any construction-
related accessibility claim, as defined in the law (in a form to be
developed by the Judicial Council explaining the right to a court stay
and early evaluation conference to assess the merits of the claim,
which should be available by July 1, 2009). Note that this is not a
pre-lawsuit notification provision. There are no preconditions that a
person with a disability or his/her attorney must meet in order to file
a civil rights action for a disability access violation.

» With respect to awarding reasonable aftorney’s fees in
construction-related accessibility lawsuits filed on or after January 1,
2009, new Civil Code § 55.55 provides that the court may consider
written settlement offers made and rejected.

» With respect to statutory damages for construction-related
accessibility lawsuits filed on or after January 1, 2009, new Civil
Code § 55.56 provides that statutory damages under § 52(a) or
54.3(a) may be recovered only if plaintiff personally encountered or
had actual knowledge of a violation on a particular occasion, and
may be assessed per occasion rather than per each violation of
construction-related accessibility standards at the site.

Legal Considerations and Tips in Advising Clients Regarding
Accessibility Lawsuits

A

Visit the site yourself to ascertain what violations are being alleged
(even if you are not capable of determining the validity of the claims)

Always tender defense to insurance carrier

Landlords and tenants equally responsible for accessibility issues.
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D. Places of public accommodation must re move architectural barriers
when a major renovation is performed or when “readily achievable”

1. No grandfather clause
2. Compliance too expensive?

E. Obtain an accessibility inspect report to identify potential
accessibility problems prior to litigation, and if there is already
pending or threatened litigation, to ascertain validity of claims and
estimated costs to remove barriers.

F. Obviously, it is essential to seek ADA expertise whenever an
alteration or renovation is under consideration in order to ensure

compliance.
G. Settlements consist of both monetary payment and barrier removal.

1. Since there is no res judicata or collateral estoppel, most of
your client's monies ought to be spent on barrier removal to
reduce the possibility of future lawsuits by different plaintiffs

2. To minimize monetary payment as well as the necessity to
make costly physical changes, articulate reasons to plaintiff's
counsel as to why barrier removal is not readily achievable

3. Confidentiality clauses in settlement agreements

4. Useful Recent Case Law Authority

Californians For Disability Rights v. Mervyn's LLC (2008) 165 Cal.App.4th
571 [claim that store did not provide adequate pathways, making merchandise
inaccessible to persons using wheelchairs or other mobility devices; useful for
complete synopsis of disability civil rights law]

Les Jankey v. Poop Deck (9™ Cir. 2008) 537 F.3d 1122 [reversing denial of
attorney's fees to plaintiff who did not provide any prelitigation notice]

Ron Wilson v. Frances Murillo (2008) 163 Cal.App.4th 1124 [discusses
anti-retaliation and anti-interference provisions of the ADA; see fn. 3,
commenting on Wilson's numerous ADA lawsuits as not being frivolous or
harassing, nor Wilson being a vexatious litigant]

Joseph Coronado v. Cobblestone Village Community Rentals L.P. (2008)
163 Cal.App.4th 831 [good discussion of Unruh Civil Rights Act, Disabled
Persons Act and ADA; holding none are applicable to the residential and
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common areas of the apartment co mplex because walkway not a public

accommodation]

Patrick Madden v. Del Taco, Inc. (2007) 150 Cal.App.4th 294 [duty to

remove architectural barriers (concrete trash container on ramp) extends to
existing buildings regardless of a triggering alteration, where removal is readily

achievable]

5. Use of an ADA Accessibility Consulting Firm

A. Why Get An Inspection?

1.

2
3
4,
5

Determines merit of individual claims

Assists in injunctive relief

Provides the basis for determining "undue hardship"
Prevents future claims

Addresses all barriers, not just those being disputed

B. The Accessibility Report

C. ADA/CBC Code Conflicts
Three Different Standards: ADA (Federal), CBC (CA), ANSI (ICC)

D. Parking Accessibility

E. Restroom Accessibility

F. Seating Area Accessibility

G. Six Common Access Problems

H. IRS Form 8826 (Tax Credit For Eligible Small Businesses)
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Six Common Access Problems

FOR DISABLED PERSONS
WiLL BE TOWED AWAY
AT OWNER'S EXPENSE

TOWED VEHICLES
MAY BE RECLAINED AT

OR BY TELEPHONING
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Missing ISA Sign on Storefront

All business entrances are required to have an ISA logo
(International Symbol of Access) displayed in contrasting
colors, measuring at least 3 x 3 inches.

Disabled Parking Sign Not Filled In (Or just missing)

This sign should be filled in with the relevant information
regarding disabled parking and the applicable CA Vehicle
Code. This is one of the most common mistakes in parking lots
and can constitute up to $12,000 in violations!

Steps or Stairs without an Access Ramp

Any steps or changes in level greater than %2 an inch require
some sort of alternative slope or ramp for wheelchairs and
walkers. A small, inch-high step (such as an elevated doorway)
is also a tripping hazard to anyone.

Missing Handrails on Access Ramp

Without handrails, it can be difficult to climb a ramp in a
wheelchair if the angle is too steep. Also, handrails prevent
accidental “tipping” over the edge, which can be disastrous.

Irregular Door Bottoms (or Kick-Plate missing)

Doors should have a smooth, durable surface on the bottom 10
inches for wheelchair footrests to push against. Since there
are conflicting standards between Federal, State and ANSI
guidelines, this is actually a very common issue.

Non-Lever Doors and Non-Button Locks

Doorknobs and locks that require a grasping, twisting or
pinching motion to operate may be difficult for people with
joint problems such as arthritis or carpal tunnel syndrome.
A door lever with a push-button lock is the best solution.
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Sample Accessibility Report (Excerpt)
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Jon's Bagel Deli

Location

Main Parking - Accessible Van Space

Finding

Fix

Post mounted signage at the head of the van
accessible space is less than 80 inches
above the parking surface.

Mount the signage the head of the parking
space at a height greater than 80 inches.

Codes
CAT24 1129B.5

RS Means
150

Finding

Fix

The slope of the accessible space is greater
than 2%.

Resurface the parking surface so as to have
a slope no greater than 2%. Alternatively,
relocate the parking space. The parking
space must be closest to the Main Entrance

Codes
ADA 4.6.3
CAT24 1129B.4.4
CAT24 1129B.4.3

RS Means

YTA (866) 982 3212










